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Dear Carl 
 
Advice regarding development application DA-2022/1357 over 39-43 Princes Highway Corrimal 

You have asked us to provide advice on: 

• whether development application DA-2022/1357 is integrated development and whether the granting 
of development consent is dependent on authorisation from Rural Fires Services (RFS) under section 
100B of the Rural Fires Act 1997 (the Rural Fires Act) in the form of a bush fire safety authority;  

• the legal capacity and appropriateness of the consent authority granting development consent with a 
deferred commencement condition requiring the provision of an easement to allow: 

- the use of Lot 31 DP1006013 (Lot 31) in favour of 39-43 Princes Highway Corrimal (Lot 6); 

- for the purpose of creating an asset protection zone for bushfire protection and the obtaining of 
development consent for that use; and 

• whether the easement adjoining Lot 31 —as shown on DP 1006012 and created under D944459 —
conflicts with the asset protection zone over Lot 31 foreshadowed as part of the development 
application. 

Summary advice 

In our opinion: 

Integrated development 

• It is not legally possible for the RFS to issue a bushfire safety authority for this development under 
section 100B of the Rural Fires Act. The granting of development consent is not dependent on 
authorisation from the RFS in the form of a bush fire safety authority.  

• To the extent that bushfire safety issues are relevant to the subject development application, they are 
to be evaluated by a consent authority. 

• The Council is free to consult the RFS if it so wishes, but it is ultimately for the consent authority to 
determine the appropriate responses to bush fire safety issues, informed by PBP. 

• The development application can and should be legally assessed without it being treated as 
integrated development by reason of bush fire safety. 

• It was incorrect for the development to be nominated as integrated development in relation to a bush 
fire safety authority requirement.  You should withdraw this nomination as part of any amended 
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development application documents you submit.  You should ensure that your town planner makes 
this clear in any cover letter submitted as part of the amendment.  

Bushfire safety impacts 

• There is no existing registered easement over Lot 31 that benefits Lot 6, which you can rely on for the 
purposes of creating an APZ for bushfire protection. 

• We consider the provision of the easement over Lot 31 — and obtaining any required development 
consent over the easement area within Lot 31 — can be the subject of  deferred commencement 
conditions.  This is provided that the environmental impacts of the use of Lot 31 as an APZ are fully 
evaluated in the course of determining the application.   

• There is substantial case law that confirms the proposition that a development application need not 
include in the application land the use of which is necessarily involved in the subject of the application. 

• You should ensure your town planner, in the planner’s cover letter that forms part of the amendment 
development application, makes it clear you do not propose that any consent granted actually 
authorises any work or use of Lot 31 for the purposes of creating an APZ. 

• On this basis, consent of the owner of Lot 31 to the current development application is not required.  
Landowner's consent to a development application is not required if development consent for 
development on the landowner’s land is not sought as part of the development application documents. 

• The imposition of a condition requiring work to be carried out on land does not give rise to its notional 
inclusion within the development application. 

• The granting of a development consent does not affect the proprietary rights of a third party — such 
as the owner of Lot 31 — which will be burdened by the foreshadowed easement for the purposes of 
creating an APZ. 

• At most — in determining a development application — it is only necessary for the consent authority 
to note the possibility of the registration of a new easement. The prospect of a new easement being 
registered as foreshadowed is a contingency that may or may not be fulfilled.  It is a commercial risk 
that the proponents must decide whether to bear. The uncertainty as to whether the applicant would 
be able to obtain the necessary approvals for the use of Lot 31 as an APZ is not a reason to refuse 
consent to the current development application.  

• The consent authority may legally grant development consent with a deferred commencement 
condition requiring: 

- the registration of an easement to create an APZ for bush fire protection;  

- the grant of a separate development consent for the use of Lot 31 for that purpose; and 

- such a condition would be appropriate in the present case. 

• Such a deferred commencement condition is capable of being a condition under section 4.17(4) of the 
EP&A Act. 

• Despite the fact the use of Lot 31 is not approved as part of the determination of the present 
development application, we consider that the likely impacts of the APZ (and whether Lot 6 is suitable 
for the development) must still be considered by the consent authority.  You should ensure that 
documentation will be submitted to the consent authority that fully addresses the impacts of the APZ 
in all relevant respects.  

• If there is no agreement by the owner of Lot 31 to the imposition of an easement for the purposes of 
creating an APZ, you may seek to obtain a Court-ordered easement. The consent authority does not, 
therefore, need to consider the likelihood of any agreement between the owner of Lot 31 to the 
imposition of a drainage easement.  
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The easement burdening Lot 31 shown on DP1006012 

• The easement shown on DP1006012 and created by D944459, which directly adjoins the northern 
boundary of Lot 6, is an ‘easement for drainage’. 

• The easement created by the dealing D944459 is an ‘easement for drainage’ which has been 
recorded on the title folio of Lot 6 and on the title folio of Lot 31. 

• Lot 6, and other land, benefits from the ‘easement for drainage’ created by dealing D944459.  Lot 31 
is burdened by the easement. 

• The terms of the easement grants the transferee (being the owner of Lot 6 among others) the right to 
enter the adjoining land being transferred (that is, Lot 31) to: 

- construct trenches for the purpose of discharging effluent from the septic tank(s) which is to be 
erected by the transferee; 

- lay, construct and maintain all pipes and other connections to the trenches; and 

- to keep, maintain, enlarge, reconstruct, inspect and repair the same or replace the said pipes 
with others. 

• The terms of the easement impose obligations on the transferee (such as the owner of Lot 6): 

- to restore the surface of the land after the construction of the trenches; 

- not to permit effluent to lie on the surface of the burdened land; 

- not to injure shade trees in the construction of the trenches; and 

- to keep the burdened land from becoming sewage sour to the detriment of the burdened land or 
the destruction of shade trees. 

• The obligation ‘not to injure shade trees’ is not relevant to the current owners of Lot 6 as that 
obligation relates only to the right to enter the land for the purposes of constructing the trenches. 

• If the owner of Lot 6 does not enter Lot 31 to construct trenches, the obligation not to injure shade 
trees does not arise.   

• If the owner of Lot 6 enters Lot 31 under the terms of a future easement for an APZ, the terms of the 
easement for drainage will have no application.  

• There is no conflict between the ‘easement for drainage’ and the foreshadowed APZ. 

Background 

We understand and assume the relevant facts to be as follows: 

• You are the developer of 39 Princes Highway Corrimal (also known as 85 Midgley Street Corrimal) 
(Lot 6).  Lot 6 is legally known as Lot 6 in DP29329. 

• Lot 6 is within the local government area of Wollongong City Council (the Council). 

• On 16 December 2022, you lodged development application DA-2022/1357 (the development 
application) with the Council.  

• The development application is for the demolition of existing structures, tree removal and construction 
of a mixed-use development comprising a permanent group home, centre-based childcare facility and 
respite day care centre, with associated basement car parking, roadworks and landscaping. 

• Lot 31 has not been nominated (in the application documents) as land that is the subject of the 
development application.  It is not your intention to include Lot 31, in any amendment application 
documents, as land that is the subject of the development application.  Your intention is that any 
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required development consent for Lot 31 will be obtained separately after the grant of development 
consent for Lot 6.  

• Lot 6 is not mapped as bush fire prone land on the map maintained by the NSW Rural Fire Service 
(RFS). 

• Part of Lot 31 to the north of Lot 6 is mapped as bush fire prone land.  

• Lot 31 is owned by Wollongong Resources Pty Ltd (formerly known as Wollongong Coal Limited). 

• The Council (at the first pre-development application meeting) requested that a bush fire protection 
assessment be undertaken for the proposed development detailing compliance with the PBP 2019. 

• A bush fire protection assessment was carried out by Travers Bushfire & Ecology on 13 December 
2022, which assesses the development application against the PBP 2019 (bushfire report). 

• The bushfire report concludes that bush fires can potentially affect the proposed development from 
the bushland vegetation north of the development resulting in future buildings being exposed to 
potential radiant heat and ember attack. Schedule 1 of the bushfire report illustrates that an asset 
protection zone (APZ) is required over Lot 31 as the bushfire protection measure for Lot 6.  

• The development application does not currently include the use of Lot 31 for an APZ for bush fire 
protection which would require an easement and section 88B instrument to be registered over Lot 31. 

• The development application has been nominated as ‘integrated development’ by you at the request 
of the Council. The development application has been referred to the RFS and identified as a ‘special 
fire protection purpose’ development within the meaning of section 4.14(2) of the Environmental 
Planning and Assessment Act 1979 (EP&A Act) and section 100B of the Rural Fires Act. 

• On 24 March 2023, the RFS issued a letter advising that the development application cannot be 
supported in its current form. 

• On 19 May 2023, you received a letter from the Council requesting additional information. The letter 
includes a summary of issues. The issues raised by Council, which we have been instructed to advise 
on in this letter, are as follows: 
 

b.  NSW Rural Fire Service (RFS)  
 
 A s100B referral has been sent to the NSW RFS as the group home is considered a Special Fire 

Protection Purpose building and a response was received dated 24 March 2023 which is attached 
below. This letter outlines a range of matters which need to be addressed. Of particular note is the 
need to provide documentation demonstrating that the required APZ on the adjoining mine site can 
be lawfully established and maintained for the life of the development. 

 
c. Mine Site owner’s consent 
 
 In relation to point 1(b) above owner consent from the mine site owner is to be provided as part of 

this development application. If this owner’s consent cannot be provided then the application cannot 
be supported in its current form. 

 
d.  DP1006012 – Easement adjoining north boundary 
 
 Additionally, it is noted that an area of the mine site directly adjoining the northern boundary of the 

subject site contains an easement, which would potentially conflict with the required APZ areas. This 
easement is to be investigated and a detailed response provided to Council for review. It should be 
noted if the purpose of the existing easement conflicts with the required APZ, then changes are to be 
made to the proposal if possible. 

• The consent authority has not yet determined the development application. 

Please tell us if any of the above facts are not correct, as it may change our advice.  
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Detailed advice 

1. Integrated development 

1.1 Integrated development is defined in section 4.46 of the EP&A Act.  It includes (amongst 
other things) development (not being State significant development or complying 
development) that, in order for it to be carried out, requires: 

(a) development consent; and 

(b) authorisation under section 100B of the Rural Fires Act in respect of bush fire 
safety of development of land for ‘special fire protection purposes’ under section 
100B. 

1.2 The proposed land uses are development for ‘special fire protection purposes’. 

1.3 Section 100B of the Rural Fires Act relevantly says: 

(1) The Commissioner may issue a bush fire safety authority for— 

(a)  a subdivision of bush fire prone land that could lawfully be used for residential or 
rural residential purposes, or 

(b)  development of bush fire prone land for a special fire protection purpose (bold 
added). 

1.4 The term ‘bush fire prone land’ has the same meaning in the Rural Fires Act as it has in 
the EP&A Act.  Section 4.14 of the EP&A Act provides a definition of ‘bush fire prone 
land’, being : 

land for the time being recorded as bush fire prone land on a relevant map certified under 
section 10.3(2). 

1.5 Lot 6 is not mapped as bush fire prone land on the map maintained by RFS. 

1.6 Even though the proposed development is for a ‘special fire protection purpose’, Lot 6 is 
not mapped as ‘bush fire prone land’.  In our opinion, this means that section 100B of the 
Rural Fires Act does not apply to the proposed development. 

1.7 We consider that it is not legally possible for the RFS to issue a bush fire safety 
authority for this development under section 100B of the Rural Fires Act.   

1.8 To the extent that bush fire safety issues are relevant to the subject development 
application, they are to be evaluated by a consent authority under section 4.15(1)(b)-(c) 
of the EP&A Act.  That is, bush fire safety considerations may arise if: 

(a) there is a real chance or possibility that the development will create a bush fire 
safety risk to the safety of its occupants ;and 

(b) whether in that context, it is desirable to consider whether the site is suitable for 
the development. 

1.9 In this situation Planning for Bushfire Protection 2019 (PBP) is the appropriate guide to 
inform the consent authority in its evaluation process.  This is reflected in figure 1.5 on 
page 14 of PBP.  This figure says that even when land is not mapped as bush fire prone, 
PBP will still apply if, 

the development is potentially exposed to a bush fire threat .. 

1.10 In short, in our opinion: 

(a) The granting of development consent is not dependent on authorisation from the 
RFS in the form of a bush fire safety authority.  

(b) The Council is free to consult the RFS if it so wishes, but it is ultimately for the 
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consent authority to determine the appropriate responses to any bush fire 
safety issues, informed by PBP. 

(c) The development application can and should be legally assessed without it being 
treated as integrated development by reason of bush fire safety. 

(d) It was incorrect for the development to be nominated as integrated development 
in relation to a bush fire safety authority requirement.  You should withdraw this 
nomination as part of any amended development application documents you 
submit.  You should ensure your town planner makes this clear in any cover letter 
submitted as part of the amendment.  

1.11 For completeness, we note a Court has expressly determined that the statutory 
provisions relating to integrated development are there for the benefit of the applicants 
for development consent and are not to hinder them (Maule v Liporoni [2002] NSWLEC 
25 at [83]-[87]). 

1.12 There is no compulsion on an applicant to nominate that an application is for an 
integrated development approval — if an applicant chooses not to do so. 

1.13 When an applicant has elected not to take the benefit of the integrated development 
process, there is nothing unlawful in a local council’s failure to process a development 
application as if it were for integrated development (Maule v Liporoni at [87]). 

1.14 Whether approval under the Rural Fires Act is required or not, does not change an 
applicant’s legal position in choosing whether to nominate the application for integrated 
development.  

1.15 In short, even if the Council does not agree with our analysis above, the Council does not 
need to withhold its approval of an amendment to the development application because 
of this disagreement.   

2. Easement over Lot 31 benefitting Lot 6 for the purposes of an asset protection zone  

2.1 There is no existing registered easement over Lot 31 that benefits Lot 6, which you can 
rely on for the purposes of creating an APZ for bushfire protection. 

2.2 We consider the provision of the easement over Lot 31 — and obtaining any required 
development consent over the easement area within Lot 31 — can be the subject of 
deferred commencement conditions.  This is provided that the environmental impacts of 
the use of Lot 31 as an APZ are fully evaluated in the course of determining the 
application.  We will explain why we hold this view. 

Landowner’s consent to the development application 

2.3 There is substantial case law that confirms the proposition that a development application 
need not include in the application land the use of which is necessarily involved in the 
subject of the application (Huntington & Macgillivray v Hurstville City Council & Ors (No 2) 
[2005] NSWLEC 155 at [21], per Pain J). 

2.4 One authority is King v Great Lakes Shire Council (1986) 58 LGRA 366.  Cripps J held 
that a development consent was not void by reason of the land intended for the effluent 
treatment works not being included in the land subject of the development application. 
His honour said [at 380]: 

It would seem therefore that Grace Bros is authority for the proposition that the jurisdiction of a 
council in New South Wales to entertain a development application is not dependent upon there 
being included in the application land the use of which is necessarily involved in the use the 
subject of the application. Accordingly, and notwithstanding that the evaporative ponds are a 
necessary part of the caravan park, I reject the submission that the development application is 
defective because it did not include in it land intended to be used for the ponds. 

2.5 We recommend that you ensure your town planner, in the planner’s cover letter that 
forms part of the amendment development application, makes it clear you do not propose 
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that any consent granted authorises any work or use of Lot 31 for creating an APZ. It is 
important, for clarity’s sake, that this is expressly stated in the amended development 
application documents. 

2.6 On this basis, consent of the owner of Lot 31 to the current development application is 
not required.  Landowner's consent to a development application is not required if 
development consent for development on the landowner’s land is not sought as part of 
the development application documents: Farah v Warringah Council [2006] NSWLEC 
191 [39]; Rydge v Byron Shire Council [2012] NSWLEC 155 [31]; Hillpalm v Tweed Shire 
Council [2002] NSWLEC 17 [68]; Lyne v Moree Plains Shire Council [1999] NSWLEC 
240 [23], [25] and [37]; Currey v Sutherland Shire Council (1998) 100 LGERA 365, 367. 

2.7 The imposition of a condition requiring work to be carried out on land does not give rise 
to its notional inclusion within the development application: Currey v Sutherland Shire 
Council, 367-368.    

2.8 Therefore, the consent of the owner of Lot 31 to the current development application is 
not required.  This is because the current development application does not propose any 
work or use of Lot 31 if development consent is granted. 

Legal capacity of the Council to grant a development consent with a deferred 
commencement condition 

2.9 A consent authority is empowered to grant a development consent subject to a deferred 
commencement condition.  In this respect section 4.16(3) of the EP&A Act says: 

“Deferred commencement” consent A development consent may be granted subject to a 
condition that the consent is not to operate until the applicant satisfies the consent authority, in 
accordance with the regulations, as to any matter specified in the condition. Nothing in this Act 
prevents a person from doing such things as may be necessary to comply with the condition 
(bold added).   

2.10 A deferred commencement condition does not free the consent authority from the 
obligation to consider all relevant matters (Farah v Warringah Council [2006] NSWLEC 
191 at [59]).   

2.11 A matter may be the subject of a deferred development condition where the resolution of 
issues under the condition will not: 

(a) result in a development which is significantly different from the development for 
which the application is made; 

(b) alter the development in a fundamental respect; and 

(c) have the effect of changing the manner in which the consent operates.  

(GrainCorp Operations Limited v Liverpool Plain Shire Council [2012] NSWLEC 143 at 
[49]). 

2.12 Under section 4.17(4) of the EP&A Act, any condition of development consent — 
including a deferred commencement condition — may be expressed in a manner that 
identifies both of the following: 

(a) one or more express outcomes or objectives that the development or a specified 
part or aspect of the development must achieve; and 

(b) clear criteria against which achievement of the outcome or objective must be 
assessed.  

2.13 The Court of Appeal specifically considered what is now known as section 4.17(4) in 
Kindimindi Investments v Lane Cove Council [2006] NSWCA 23.  It said that the 
provision’s intent is to allow an initial level of uncertainty and lack of finality.  The 
provision allows a condition to require a variation of a proposal where the intended result 
is sufficiently identified, but the means of achieving it are left to the proponent (at [57] and 
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[59]).  A court will not regard conditions as being impermissibly uncertain or imprecise if 
— although in general terms —the conditions identify the outer limits of what is being 
authorised (GPT RE v Belmorgan Property Development [2008] NSWCA 256 at [57]).  

2.14 A development consent can allow a degree of practical flexibility or imprecision — the 
reason is that  the relevant degree of flexibility or imprecision does not contravene any 
statutory limit on the power being exercised (Kindimindi at [55]).  

2.15 Additionally, we consider that there is no legal issue with a deferred commencement 
condition whose satisfaction is contingent on a separate development consent being for 
works on neighbouring land (not part of the development site): Stellar Hurstville Pty Ltd v 
Georges River Council [2019] NSWLEC 1143 at [11] and [27];  

Legal capacity and appropriateness of a deferred commencement condition in the present 
case 

2.16 The granting of a development consent does not affect the proprietary rights of a third 
party — such as the owner of Lot 31 — which will be burdened by the proposed 
easement for the purposes of creating an APZ:   Rothwell Boys Pty Ltd v Coffs Harbour 
City Council (2012) 186 LGERA 366 at [37]; Sydney City Council v Ipoh Pty Ltd [2006] 
NSWCA 300 at [84]). 

2.17 In Ipoh, Hodgson JA said (at [2]-[3], with Santow JA agreeing at [10]) that: 

The question of whether a person can lawfully carry out development on land depends upon 
both (1) considerations associated with title to the land and (2) considerations associated with 
questions of environmental planning. 

… The granting of development consent by a council concerns (2) but not (1); and whether or 
not a person who is not the owner of land can carry out on that land a development, for which 
development consent has been granted, will depend on legal issues separate from those 
arising under the Environmental Planning and Assessment Act …, such as the law relating 
to trespass, leases, licences, contracts and estoppel (bold added). 

2.18 If the carrying out of a development in accordance with the terms of an approval involves 
interference with any such proprietary rights, then, at the point at which an unlawful 
interference with those rights is threatened, imminent or occurring, the affected party can 
approach the Supreme Court:  Botany Bay City Council v Minister for Planning and 
Infrastructure [2015] NSWLEC 12 at [78].  

2.19 At most — in determining a development application — it is only necessary for the 
consent authority to note the possibility of the existing easement being extinguished (or 
varied): cf Botany Bay City Council at [80].  We consider this equally applies to the 
possibility of the registration of a new easement.  

2.20 The prospect of the easement being extinguished (or registered, as in this case) as 
proposed is a contingency that may or may not be fulfilled.  It is a commercial risk that 
the proponents must decide whether to bear (Botany Bay City Council at [81]).   

2.21 The existence of the contingency: 

(a) has no relevance to the validity of a development consent; and 

(b) does not give rise to any actual or threatened breach of the EP&A Act; and 

(c) is not a valid reason, by itself, for the refusal of a development application, 

(cf Botany Bay City Council at [81]; Telstra Corporation Limited v Port Stephens Council 
[2015] NSWLEC 1053 at [69] and Yu v Ku-Ring-Gai Council [2004] NSWLEC 569 at 
[52]).   

2.22 For example, HP Subsidiary Pty Ltd v City of Parramatta Council [2020] NSWLEC 135 
was a merit appeal concerning a development application.  The Chief Judge of the Land 
and Environment Court (Preston CJ) upheld the appeal, and in doing so, imposed 
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condition 19 in the following terms: 

The applicant must obtain all necessary consents, approvals and authorisations (including but 
not limited to authorisation under section 122 of the Road Transport Act 2013 and approval 
under the Roads Act 1993) for the following works and must carry out and complete those 
works (at no cost to the Council or Transport for NSW): 

a. the installation of a median island in Hill Road from the intersection of Hill Road and Carter 
Street to the existing median in Hill Road so as to prevent right turn movements into and 
out of the site; and 

b. the installation of a "No U-Turn" sign in Hill Road at the Carter Street intersection, facing 
northbound traffic in Hill Road. 

All measures approved to satisfy this condition 19 must be installed and completed to the 
satisfaction of Council's Traffic and Transport Manager prior to the issue of any Occupation 
Certificate. 

All required measures shall be at no cost to Council or Transport for NSW. 

Reason: To ensure maintenance of traffic flow and safety on the surrounding road network. 

2.23 In deciding to impose the condition in this form Preston CJ said (at [113]) that: 

Any risk associated with carrying out construction of the development before the traffic control 
devices have been approved and installed, such as not being able to obtain or a delay in 
obtaining the necessary authorisation and approval of the traffic control devices, will be 
borne by HP Subsidiary [the Applicant]. It must decide if it is inclined to or can afford to take that 
risk. If it does not wish to take the risk, it can defer commencement of construction of the 
development until it has obtained the necessary authorisation and approval of the traffic control 
devices (bold added). 

2.24 Hence, the Chief Judge did not consider that the uncertainty as to whether the applicant 
would be able to obtain the necessary approvals for the traffic control devices was a 
reason to refuse development consent.  The risk would be borne by the applicant.  Of 
course, in the present case, if a deferred commencement condition is sought, there will 
be no prospect of construction starting before an easement (and the development 
consent) for the APZ within Lot 31 is in place.  The development consent would not be 
operational until those matters were resolved to the consent authority’s satisfaction. 

2.25 We consider that: 

(a) the consent authority may legally grant development consent with a deferred 
commencement condition requiring: 

(i) the registration of an easement to create an asset protection zone for 
bush fire protection; and 

(ii) the grant of a separate development consent for the use of Lot 31 for that 
purpose; and 

(b) such a condition would be appropriate in the present case. 

2.26 We do not consider that such a condition is capable of: 

(a) resulting in a development that is significantly different from the development for 
which the application is made; 

(b) altering the development in a fundamental respect; or 

(c) having the effect of changing the manner in which the consent operates (given 
that the consent would not operate at all unless the deferred commencement 
condition has been satisfied). 

2.27 In our view such a deferred commencement condition is capable of being a condition 
under section 4.17(4) of the EP&A Act.  In this case the ‘express outcome’ that would be 
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achieved is: 

(a) the registration of an easement over Lot 31 benefiting Lot 6 for an APZ; and 

(b) the grant of development consent for the use of Lot 31 for an APZ for the bush 
fire protection of Lot 6 in accordance with the bushfire report. 

2.28 The ‘clear criteria’ against which the outcome could be assessed could be: 

(a) the provision of documentation evidencing registration of an easement that 
accommodates the use of Lot 31 for an APZ that is the subject of the 
development consent; and 

(b) the development consent provides for the use (including any necessary works) of 
Lot 31 for an APZ for bush fire protection in accordance with the bushfire report. 

Assessment of likely impacts 

2.29 The APZ over Lot 31 cannot be approved as part of the determination of the present 
development application (as the owner of Lot 31 has not consented to the application and 
such approval is not going to be sought). 

2.30 Nonetheless, in determining a development application, the consent authority must 
consider the matters listed under section 4.15(1) of the EP&A Act.  This includes: 

(b) the likely impacts of that development, including environmental impacts on both the 
natural and built environments, and social and economic impacts in the locality, 

(c) the suitability of the site for the development … 

2.31 The phrase ‘likely impacts of that development’ embraces not only site-specific impacts, 
being impacts of the proposed development on the development site, but also off-site 
impacts.  Off-site impacts can be caused not only by the proposed development 
impacting adjoining or other land in an area of influence, but also by some other 
development provided that the impacts of that other development have ‘a real and 
sufficient link’ with the proposed development, such as where the impacts are caused by 
“some further undertaking that is ‘inextricably involved’ with the proposed development”: 
Bell v Minister for Urban Affairs and Planning (1997) 95 LGERA 86 at 101; Environmental 
Defence Society Inc v South Pacific Aluminium (No 4) [1981] 1 NZLR 530 at 534-535; 
Ballina Shire Council v Palm Lake Works Pty Ltd [2020] NSWLEC 41 at [6].  

2.32 The critical factor is that there is a connection between the likely impact and the 
proposed development.  This is because the category of relevant matters required to be 
considered is ‘the likely impacts of that development’.  Basten JA held in Hoxton Park 
Residents Action Group Inc v Liverpool City Council [2011] NSWCA 349 at [44]: 

The impact must be one flowing from the development the subject of the development 
application: the question is how remote a ‘likely’ impact must be, in order to disqualify it from the 
scope of the consideration. 

2.33 Accordingly, despite the fact the use of Lot 31 is not approved as part of the 
determination of the present development application, we consider that the likely impacts 
of the APZ (and whether Lot 6 is suitable for the development) must still be considered 
by the consent authority.  This is because the APZ is an undertaking that is inextricably 
involved with the proposed development.  Impacts from the APZ are not remote from the 
proposed development.  

2.34 You should ensure that documentation will be submitted to the consent authority that fully 
addresses the impacts of the APZ in all relevant respects. For example, this will include a 
report from an arborist which will detail the vegetation that needs to be cleared on Lot 31 
to create the APZ as part of a future development application.  Similarly, the intended use 
of Lot 31 should be considered by an ecologist.  

2.35 The assessment material prepared by the arborist, ecologist (and any other experts) that 
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consider the impacts of the asset protection zone over Lot 31 should be prepared for 
environmental assessment purposes only and not for approval. Such material 
should identify the outer limits of what may occur (cf GPT RE v Belmorgan Property 
Development [2008] NSWCA 256 at [57]).  Provided that the evaluation of impacts is 
based on those outer limits, then the relevant requirement of section 4.15(1) will have 
been satisfied. 

Securing an easement 

2.36 In our opinion: 

(a) If there is no agreement by the owner of Lot 31 to the imposition of an easement 
for the purposes of creating an APZ, you may seek to obtain a Court-ordered 
easement. 

(b) The consent authority does not, therefore, need to consider the likelihood of any 
agreement between the owner of Lot 31 and the imposition of a drainage 
easement.  

2.37 We will explain our reasons for this opinion.  Section 88K of the Conveyancing Act allows 
the Supreme Court to make an order for the grant of an easement.  In certain 
circumstances, the Land and Environment Court also has this power.  The power can 
only be exercised (by either court) if the following conditions are satisfied: 

(a) the easement is reasonably necessary for the effective use or development of the 
land benefitting from the easement; 

(b) the use of the land benefitting from the easement will not be inconsistent with the 
public interest; 

(c) the owner (and each other person having an estate or interest in that land that is 
evidenced by a registered instrument) of the land to be burdened by the 
easement can be adequately compensated; and 

(d) all reasonable attempts have been made to obtain an easement, 

(Ross Bilton v Georgia Ligdas [2016] NSWSC 1262 at [111]). 

2.38 While each case turns on its own facts, we note that Louisiana Properties Pty Ltd v 
Hakea Holdings Pty Ltd [2017] NSWLEC 37 was a case involving a condition of consent 
imposed by Wyong Shire Council (now Central Coast Council), which required an 
easement to be registered for the purposes of creating an APZ for bushfire protection.  

2.39 The condition in that case was as follows:  
 

78  Prior to the issue of the Final Occupation Certificate, compliance with the Bush Fire Safety 

Authority issued by the NSW Rural Fire Service as outlined in its correspondence dated 5 

August 2013 as follows: 

Asset Protection Zones 

The intent of measures is to minimise the risk of bush fire attack and provide 

protection for emergency services personnel, residents and others assisting fire 

fighting activities. To achieve this, the following conditions shall apply: 

A At the commencement of building works and in perpetuity the property around 

the proposed building to a distance of 50 metres to the east and south and to the 

property boundary to the north and west, shall be maintained as an inner 

protection area (IPA) as outlined within section 4.1.3 and Appendix 5 of ‘Planning 

for Bush Fire Protection 2006’ and the NSW Rural Fire Service’s document 

‘Standards for asset protection zones’. 
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B The balance of the asset protection zone (APZ) not achievable on Lot 101 is to 

be provided on adjoining Lot 102 DP 1091897 for the full distance of the required 

APZ. In accordance with section 88B of the ‘Conveyancing Act 1919’ an 

easement is to be registered benefiting Lot 101 and burdening Lot 102 

requiring the provision of this APZ which shall be maintained as outlined 

within section 4.1.3 and Appendix 5 of ‘Planning for Bush Fire Protection 2006’ 

and the NSW Rural Fire Service’s document ‘Standards for asset protection 

zones’. This easement can be extinguished upon commencement of any 

future residential development on adjacent lots, but only if the hazard is 

removed as part of the proposal (some bold added). 

2.40 The Applicant in Louisiana Properties applied to the Court for a Court-ordered easement 
for the purposes of creating an APZ under ‘section 88K’ of the Conveyancing Act 1919 
(NSW) (the Conveyancing Act) as required under a condition of consent imposed by 
the consent authority in that case.  The Court granted the easement (at [204]).  

2.41 An easement for the purposes of creating an APZ for bushfire protection was also 
ordered by the Court under ‘section 88K’ of the Conveyancing Act in RVA Australia Pty 
Ltd v Rosemary Elizabeth Marzouk [2017] NSWLEC 160. 

3. Easement directly adjoining the northern boundary of Lot 6 shown on DP1006012 

3.1 There is an ‘easement’ shown on DP1006012 which directly adjoins the northern 
boundary of Lot 6 which has been created by D944459. Below is an extract of 
DP1006012 which shows the location of the easement. 

 

3.2 The easement created by the dealing D944459 is an ‘easement for drainage’ which has 
been recorded on the title folio of Lot 6 and on the title folio of Lot 31. 
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3.3 According to dealing D944459: 

(a) the land subject to the burden of the ‘easement for drainage’ is the land 
‘coloured’ red on DP363332; and 

(b) the land that benefits from the ‘easement for drainage’ is the land transferred. 

3.4 As shown on DP363332: 

(a) The land ‘coloured’ red is the parcel of land now identified as Lot 31 being the 
land that is burdened by the ‘easement for drainage’. The title search for Lot 31 
also confirms that Lot 31 is burdened by the ‘easement for drainage’ created by 
D944459. 

(b) The transferred land with the benefit of the ‘easement for drainage’ is the land 
identified by the letter ‘A’ on D944459. The parcel of land marked ‘A’ has been 
subsequently subdivided (as shown on DP1006012) to create Lot 6 as well as 
Lot 5 DP29329, Lot 4 DP29329, Lot 3 DP29329, Lot 2 DP29329 and Lot 1 
DP29329. A title search of the created lots confirms that the ‘easement for 
drainage’ benefits the aforementioned lots. 

3.5 This means that Lot 6, and other land, benefits from the ‘easement for drainage’ created 
by dealing D944459.  Lot 31 is burdened by the easement. 

3.6 Dealing D944459 includes express terms for the ‘easement for drainage’ as follows: 
 

TOGETHER ALSO with full and free liberty right and authority for the Transferee and all 
contractors workmen employees and other persons authorised by the Transferee at any 
time and from time to time to enter upon the adjoining land of the Transferor 
coloured red on the said Plan for the purposes following or any of them, that is to say:- 

To construct trenches on the said land in such position and of such dimensions as 
the Transferee shall require for the purpose of discharging effluent from septic 
tank or septic tanks which shall hereafter be erected by the Transferee on the land 
hereby transferred and to lay construct and maintain all pipes and other connections 
to the said trenches as may be necessary or proper for the purpose aforesaid and to  
keep maintain enlarge reconstruct inspect and repair the same or replace the said 
pipes with others but so that the Transferee shall after the construction of such 
trenches restore the surface of the said land, and shall not permit the said effluent to 
lie on the surface of the said land, but shall construct as many trenches or such 
length or dimension of trenches in such position as shall be reasonably necessary to 
render the effluent from the said septic tank or tanks clear and harmless and drain 
such effluent away to the satisfaction of the Local Government Body or Health Board 
charged with the supervision of any such work And (sic) shall not in the 
construction of such trenches injure shade trees at present on the said land 
and shall keep the said land from becoming sewage sour to the detriment of the said 
land or the destruction of such trees. AND the Transferee COVENANTS with the 
Transferor that the Transferee will when and so often as need be repaid and mend 
any defect or leakage in the said pipes so as to prevent any nuisance arising 
therefrom and that should any nuisance arise from the said use of the said land by 
the Transferee the Transferee shall take all steps necessary to abate such nuisance 
and to protect and hold harmless the transferor in respect thereof or shall in the 
alternative cease to use the said land in manner aforesaid (bold added). 

3.7 As can be seen from the above, the terms of the easement grants the transferee (being 
the owner of Lot 6, among others) the right to enter the adjoining land being transferred 
(that is, Lot 31) to: 

(a) construct trenches for the purpose of discharging effluent from septic tank or 
septic tanks which is to be erected by the transferee; 

(b) lay, construct and maintain all pipes and other connections to the trenches; and 

(c) to keep, maintain, enlarge, reconstruct, inspect and repair the same or replace 
the said pipes with others. 
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3.8 The terms of the easement imposes obligations on the transferee (such as the owner of 
Lot 6): 

(a) to restore the surface of the land after the construction of the trenches; 

(b) not to permit effluent to lie on the surface of the burdened land; 

(c) not to injure shade trees in the construction of the trenches; and 

(d) to keep the burdened land from becoming sewage sour to the detriment of the 
burdened land or the destruction of shade trees. 

3.9 In the present case, the right to enter the burdened land (Lot 31) conferred by the 
easement is coupled with corresponding obligations imposed on the owners with the 
benefit of the easement. 

3.10 The general common law rule is that a burden or obligation (also referred to as a ‘positive 
covenant’) affecting freehold land does not ‘run’ with the land. In other words, the 
successors in title are not bound by the burden or obligation because it goes against the 
common law rule that a person cannot be made liable under a contract unless they are a 
party to it (Rhone v Stephens [1994] 2 AC310 at 316-317). 

3.11 However, there are avenues where a burden or obligation —imposed by the creation of 
an easement for example — can bind successors in title notwithstanding the general rule 
in Rhone v Stephens. 

3.12 There are a number of cases based on a general principle that a person who takes the 
benefit of an arrangement will be bound by any associated burden contained in it despite 
the fact that he was not a party to the original arrangement. This was applied in Halsall v 
Brizell [1957] Ch. 169 and later developed in Tito v Waddel (No. 2) [1977] 1 Ch. 106. The 
principal is that a person may, in appropriate circumstances, be bound by an obligation 
which is imposed by the same transaction that grants a benefit of which he wishes to 
take advantage but is not a condition of that benefit. This is commonly referred to as the 
benefit and burden principle which provides that a party may not take the benefit of a 
right granted without accepting the corresponding burden which goes with that right. The 
benefit and burden principle has been narrowed by subsequent decisions and the 
position was summarised in Davies v Jones [2009] EWCA Civ 1164 as follows: 

(a) The benefit and burden must be conferred in or by the same transaction; 

(b) The receipt or enjoyment of the benefit must be relevant to the imposition of the 
burden in the sense that the former must be conditional on or reciprocal to the 
latter. Whether that requirement is satisfied is a question of construction of the 
documents where the question arises. 

(c) The person on whom the burden is alleged to have been imposed must have or 
have had the opportunity of rejecting or disclaiming the benefit, not merely the 
right to receive the benefit. 

3.13 In circumstances where the owner of land burdened by an easement seeks to enforce a 
positive covenant against the owner of land, which benefits by reason of an easement, 
the conditional benefit principle has at least three requirements.  

3.14 Firstly, is that there be a right held by the defendant, such as a right of way, to which a 
condition, such as a payment covenant, is attached.  

3.15 Secondly. is that it was intended that the covenant run with the land.  

3.16 Thirdly, is that the burden which the covenant places on the dominant land is conditional 
or reciprocal in the sense that it can be characterised as benefiting the servient land by 
ameliorating the effects or sharing the costs of being subject to the correlative burden in 
favour of the dominant tenement: Aust-One Investment Pty Ltd v New World Investments 
Pty Ltd [2023] NSWCA 22 at [264]. 
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3.17 In the present case: 

(a) The benefit and burden are conferred by the transfer (dealing D944459) which 
creates the ‘easement for drainage’ which relates to the same transaction. 

(b) The burden on the lot is conditional or reciprocal in the sense that it can be 
characterised as benefiting the servient land by ameliorating the effects of being 
subject to the correlative burden in favour of the lot benefitted. 

(c) The owners with the benefit of the easement (e.g., Lot 6) can choose not to take 
advantage of the easement. 

3.18 Based on Davies, in our opinion, if the owner of Lot 6 continues to enjoy the benefit of the 
pipes constructed in the easement area for the purposes of discharging effluent from Lot 
6, then the corresponding obligations associated with the rights enjoyed under the 
‘easement for drainage’ will bind the current owners of Lot 6 as the successors-in-title). 

3.19 In GM Amalgamated Investments (Dulwich Hill) Pty Ltd v Mills [2014] NSWCA 202, 
Sackville AJA said as follows (at [68]): 

Nonetheless, an owner of the dominant tenement who exercises his or her right to enter 
the servient tenement under an easement to drain water may become subject to an 
enforceable obligation to comply with the terms of the proviso, regardless of whether the 
dominant owner was a party to the creation of the easement. The relevant principle is that 
where an easement is created subject to a condition, the burden imposed by that condition 
is enforceable against the owner for the time being of the dominant tenement, if the 
condition is relevant to the exercise of the dominant owner’s rights under the 
easement…This principle applies even if the current owner of the dominant tenement 
against who the obligation is sought to be enforced is not the party in whose favour the 
easement was originally created: that is, even if he or she is a successor in title to the original 
owner of the dominant tenement. Whether an obligation imposed on the owner of the dominant 
tenement is a condition of the rights conferred by the easement on the owner of the dominant 
tenement or is an independent obligation is a question of construction (bold added). 

(In this matter Lot 6 is the ‘dominant tenement’ and Lot 31 is the ‘servient tenement’.) 

3.20 In response to the issue raised by the Council, the only obligation imposed by the 
‘easement for drainage’ which could have any relevance to the creation of the APZ is the 
obligation ‘not to injure shade trees’. This is because the creation of an APZ may involve 
the clearing of vegetation, including trees, on Lot 31. 

3.21 Nonetheless, in our opinion: 

(a) The obligation ‘not to injure shade trees’ is not relevant to the current owners of 
Lot 6 as that obligation relates only to the right to enter the land for the 
purposes of constructing the trenches. 

(b) If the owner of Lot 6 does not enter Lot 31 to construct trenches, the obligation 
not to injure shade trees does not arise.   

(c) If the owner of Lot 6 enters Lot 31 under the terms of a future easement for an 
APZ, the terms of the easement for drainage will have no application.  

(d) There is no conflict between the ‘easement for drainage’ and the foreshadowed 
APZ. 

3.22 We enclose a copy of the following documents referred to in this section of the advice for 
your reference: 

(a) Title search for Lot 6; 

(b) Title search for Lot 31; 

(c) DP1006012; 
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(d) D944459; and 

(e) DP363332. 

Please do not hesitate to contact Aaron Gadiel on (02) 8035 7858 or Julide Ayas on (02) 8035 7918 if 
you have any queries regarding this advice.  

Yours sincerely  

  
  
 

 

Aaron Gadiel Julide Ayas 
Partner Senior Associate 
Accredited Specialist —Planning and Environment Law 
 
Encl (5)  



Order number: 79837473
Your Reference: 3687853

09/06/23 11:28

NSW LRS - Title Search

NEW SOUTH WALES LAND REGISTRY SERVICES - TITLE SEARCH
-----------------------------------------------------

FOLIO: 6/29329
------

SEARCH DATE TIME EDITION NO DATE
----------- ---- ---------- ----
9/6/2023 11:28 AM 6 21/2/2022

LAND
----
LOT 6 IN DEPOSITED PLAN 29329

AT CORRIMAL
LOCAL GOVERNMENT AREA WOLLONGONG
PARISH OF WOONONA COUNTY OF CAMDEN
TITLE DIAGRAM DP29329

FIRST SCHEDULE
--------------
NASICE PTY LTD (T AF907079)

SECOND SCHEDULE (8 NOTIFICATIONS)
---------------
1 RESERVATIONS AND CONDITIONS IN THE CROWN GRANT(S)
2 D944459 RIGHT OF CARRIAGEWAY APPURTENANT TO THE LAND ABOVE

DESCRIBED AFFECTING THE LAND SHOWN AS RIGHT OF WAY
12.19 AND 9.145 WIDE IN DP29329

3 D944459 EASEMENT FOR DRAINAGE APPURTENANT TO THE LAND ABOVE
DESCRIBED AFFECTING THE LAND SHOWN SO BURDENED IN
DP363332

4 W437319 RIGHT OF CARRIAGEWAY AFFECTING THE PART OF THE LAND
ABOVE DESCRIBED SHOWN AS RIGHT OF WAY VARIABLE WIDTH
IN DP29329

5 DP1015086 EASEMENT FOR SERVICES 1.5 METRE(S) WIDE APPURTENANT
TO THE LAND ABOVE DESCRIBED

6 AF125235 EASEMENT FOR SERVICES 1.5 WIDE AFFECTING THE SITE
DESIGNATED 'A' IN PLAN WITH AF125235

7 AG275319 EASEMENT FOR SERVICES 1.5 METRE(S) WIDE AFFECTING
THE PART(S) DESIGNATED (A) SHOWN IN PLAN WITH AG275319

* 8 AR899944 CAVEAT BY CNGB ELASSAL PTY LTD

NOTATIONS
---------

UNREGISTERED DEALINGS: NIL

*** END OF SEARCH ***

PRINTED ON 9/6/2023

* Any entries preceded by an asterisk do not appear on the current edition of the Certificate of Title. Warning: the information appearing under notations
has not been formally recorded in the Register.
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Order number: 79837473
Your Reference: 3687853

09/06/23 11:28

NSW LRS - Title Search

NEW SOUTH WALES LAND REGISTRY SERVICES - TITLE SEARCH
-----------------------------------------------------

FOLIO: 31/1006012
------

SEARCH DATE TIME EDITION NO DATE
----------- ---- ---------- ----
9/6/2023 11:28 AM 10 10/10/2016

LAND
----
LOT 31 IN DEPOSITED PLAN 1006012

AT CORRIMAL
LOCAL GOVERNMENT AREA WOLLONGONG
PARISH OF WOONONA COUNTY OF CAMDEN
TITLE DIAGRAM DP1006012

FIRST SCHEDULE
--------------
WOLLONGONG COAL LIMITED (CN AK667457)

SECOND SCHEDULE (14 NOTIFICATIONS)
---------------
1 RESERVATIONS AND CONDITIONS IN THE CROWN GRANT(S)
2 A107947 EASEMENT AFFECTING THE LAND SHOWN SO BURDENED IN

THE TITLE DIAGRAM
3 A107948 EASEMENT AFFECTING THE LAND SHOWN SO BURDENED IN

THE TITLE DIAGRAM
4 D944459 EASEMENT AFFECTING THE PIECE OF LAND SHOWN AS

EASEMENT CREATED BY TSFR D944459 IN THE TITLE DIAGRAM
5 L837913 COVENANT
6 F10473 RIGHT OF CARRIAGEWAY 6.095 METRE(S) WIDE AFFECTING

THE PART(S) SHOWN SO BURDENED IN THE TITLE DIAGRAM
7 G606151 EASEMENT FOR WATER SUPPLY 6.095 WIDE AFFECTING THE

PART(S) SHOWN SO BURDENED IN THE TITLE DIAGRAM
8 G617354 EASEMENT FOR TRANSMISSION LINE 10.06 WIDE AFFECTING

THE PART(S) SHOWN SO BURDENED IN THE TITLE DIAGRAM
9 L837914 EASEMENT FOR WATER SUPPLY 7.62 WIDE AFFECTING THE

PART(S) SHOWN SO BURDENED IN THE TITLE DIAGRAM
10 DP1006012 DRAINAGE EASEMENT 3 WIDE AFFECTING THE PART(S) SHOWN

SO BURDENED IN THE TITLE DIAGRAM
11 DP1006012 EASEMENT FOR STORMWATER DETENTION AFFECTING THE

PART(S) SHOWN SO BURDENED IN THE TITLE DIAGRAM
12 AK784083 RIGHT OF CARRIAGEWAY 6.095 AFFECTING THE PART

DESIGNATED (C) IN PLAN WITH AK784083
* 13 AN2100 CAVEAT BY STATE BANK OF INDIA
* 14 AN2101 CAVEAT BY STATE BANK OF INDIA

NOTATIONS
---------

UNREGISTERED DEALINGS: NIL

*** END OF SEARCH ***

PRINTED ON 9/6/2023

* Any entries preceded by an asterisk do not appear on the current edition of the Certificate of Title. Warning: the information appearing under notations
has not been formally recorded in the Register.
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ne? RP, 18, -, 
VEY DPS 

    

       

     

   

  

     
     

      

       
     

   

    

  

, Frist £ 5 6d ° : 

Acw South Wales, Lodgment, 4. AS: — 

MEMORANDUM OF TRANSFER Endorsefpe! fO:- 

(REAL PROPERTY ACT, 1900). Certificate ., ff fOr 
  fedbg ed | 16> ||    

  

  

       Cy rrr ne mecann (herein called transferor ) 

a Ifaless estate, strike aut “in being registered as the proprietor of an estate in fce simple" in the land hereinafter described, 
fee simple,” and interline bat ‘ : . . ‘ ‘ 

' Tequired alteration, subject however, to, such encumbrances, liens and interests es are notified hereunder in 

  

‘’ consideration of SIX HUNDRED AND FORTY POUNDS ~--—~--~~--~--------- Som eee ~ 

* Seo ewe ~~--( 640, 0. > (the receipt whereof is hereby acknowledged) paid to, 1% by 

JOINT 30AL BOARD --~~----------~-----------~------~ panne ne wean naan -- 
  

latainhataintaneetananaien poe en eee Be nnn eee == ------— (herein called transferee) 

     

            

        
    
       
               

     

  b If to tw. nare, stat ; - rool owe wee ee rene em ee whether as joint conacts a , do hereby transfer to the said transferee a 
tenants in common, ALL such Lts Estate and Interest in ALL THE land mentioned in the schedule following :— 

If all the references canno A 
  

  

  

      

be conveniently inserted, a ; Reference to Tile (c) odors 
orm of annexure fo ptainable County, Patish. - De scription of Land 

at L,T.0.) may be added. Whole or Part. | Vol. | Kol. ue part only). (d) 
Any annexure magt be signed . 
by the parlics and their signa ' 
tures witnessed, 4 | 

c Uf part only af the land com- : ' 4 % oho: prised in a Certificate or  Samiden Jonona Part 2580 | 14. Being the land shown 
Certificates of Title is to be i upon the Plan annexed 
transferred add “and being 1 ay 7 it 

‘lot ose. DP. “or I ' hereto ware Ail 
“ Deing the land shown in . st snta ‘a I the plan annexed hereto,” or 6 Together with the easements set forth and contained in the Anjexure hereto 
being the residue ofthe  § : ae 
Vane in certificate (or grant 2 And-the transferee covenants witlr the transferor’----------- =~ ens ins - 

Fol, “ 1 registered Vol, 
Where tlic consent of the 
Yocal council is required to 
a subdivision the certificate 
and plan mentioned in 
the LG, Act, 199, should 
accompany the transfer. 

w © Strike out if unnecessary. 

Covenants should comply 
iy with Section Sof the” 

Conveyancing Acta, 1919-1943, 8 i 
aa Were also should be set forth a 
ith any right-of-way or casement 

or exception, 
Avy provision in addition ¢o 
or incdification of the 
covenants implied by the Act Q i 
may also be inserted. : 
Tf the spate provided is 
insufficient a fori of annexure 
should be used. 

£ A very short note will suffice. 

E 
FR
OM
 
N@
TA
TI
ON
. 

U
R
E
—
S
e
o
e
 

F
o
o
t
 

B
Y
 

  

ENCUMBRANCES, &c., REFERRED TO.! 

— Reservations of all mines of gold and silver. 

CLey Kz oe 
d ; ton 

-' Rlgpeddifvon SeAL of THE BeLLAMBr — ‘Be 7 ay of hee 9° 
g If executed within the State *Signed-itr any presenee- -by-the -transierer eo 

cigred oracknowledged belore QOAL COMPANY LIMITED was hereunt 
the Registrar-General, or WHO-1S P2RSONALEY KNOWN TOME ~ 
Deputy Registrar-General, or @ th ed_pursuan oa Resolution t 
a Notary Public, a J.P., or ¢ Boar of pitect: rs and an 
Commissioner for Affidavits, £ e PEREGUCSE...0, ‘mb A... MAGES] ENC 

re 3 to whom the Transferor is 

1 a : “se . 

Pris Qing Anges SYA? 

known, otherwise the attest- Cow tersigned: 

“Signed, 2 

~ 
N
O
T
 
T
O
 

B
E
 
A
L
T
E
R
E
 

  

TH
IS
 S
P
A
C
E
 

TO
 

B 

         

  

       
         

        
    
        

  

_~ = : 
; } Y Vy, - LY, rausferor * 

ing witness should appear . a a . : 4 DIRECTORS. 
before one of the abova func- _»+ gg. " : 

tionaries to make a declaration Coe cue SBORECALY gen ces . eho se on ; . 

: . : wg : in the forth overleat, 
: 

As to instruments executed ' 
elsewhere, sce back of form, ' 

  

ae) : ; + i” 

» Repeat attestation if : “ ’ 

esa. wtb Le ted that 
ON SEAL of the JOINT + Accept; Ayandél hereby certify we Transter to be correct 

a ik the Transfecor or Trage- TOE Oe : to and for the purposes of the Real Property Act. 
ce 4S » the z : ” . - 0 

attestation maitet stato “ that QOAL BOARD Ras ereunto ¥ o we ot 
A ay , 4 * . 

the Instrument was read over et. fAyad by author ty of tha ; aaid ee # ad 

aud explnined to hiar, and ned aa ie ded ESE: —~Ft eree~ : 

that he Appeared fully to 6 ra the Hy aia eh Pe ay 

“understand the same.” 

  

WHOIS 
herein ée men 

  

av 1 . a ; 

reser satin | VR eos, 
ras Transferee.    

oe . ; oe Ae Members, 
EC aetirl. a 

* Hsigned by virtue of any power of attorazy, thebdfiginal power must be revistered, and produced with each dealing, and the memorandum of non-reyocation on back 
of form signed by the attorney before a witness. w 

  

      
      

       

{N.B.—Section 117 requires that the above Certificate be signed by Transferee or his Solicitor, and renders any person falsely or negligently certifying liable 

to a penalty of £30; also to damages recovorable by parties injured, Uniess tha ingtrument contains some special covenant ¥y the transferee, the solicitor may sign 

in cases where it is established that tho transforee’s signature cannot he obtained without difficulty, Tne Solicitor must sign hs own nama and not that of bis firm. 
  

    

No alierations should be made by crasure, The words rejected should be scored through with the pen, and those substituted written over them, the alteration being 

verified by signature or initials in the margin, or noticed in the attestation, 

RWS ONT 47 BEAT : '
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” BM . 4 

ge oo ATS Te TER ANNEXURD MARIE | BY REFERRED TO TN WEVORANDUM OF TRANSFER 
s . . SATSD THE Ceye—h DAY OF Aaa ee 1948 
a frou THE BELLAMBY COAL COMPANY LIMITED to the JOINT GOAL BOARDL 

TOGETHER with an easement of "Right-of Carriage-way" as defined by the 
Conveyancing Act 1919 over and along the land coloured blue on the said 
Plan armexed hereto, 

‘FOGETHER AESO with full and free liberty right and authority for tne 
Transteree and all contractors workmen employees and otner persons 
authorised by the Transferee at any time and from time to time to 
enter upon the adjoining land of the Transferror coloured redon the 
aaid Plan for the purposes following or any of them, tuat 1s to say: - 

-To construct trenches on the said land in such position and of such 
dimensions as the Transferee shall require for the purpose of 
discharging effluent from septic tank or septic tankg which shall 
‘hereafter be erected by the Transferee on the land hereby transferred 

and tq lay coretruot and maintain @11 pipes and other connections 
to the said treuches as may be necessary or proper for the purpose 
aforesaid and to keep maintain enlarge reconstruct inspect and 
repair the same or replace the said pipes with others but so that the 
Transferee. shall after the construction of such trenches restore the 
surface of the said land, and shall not permit the said effluent to 
lie on tné sufface of the said land, but shall construct as many 
trenches or such length or dimensions of trenches in such position 

as sneall be reasonably necessary to render the effluent from the 
said septic tank or. tanks clear and harmless end drain such effluent 
away to the satisfaction of the Local Government Boay or Health 
Board charged with the supervision of any such work And shall not 
in the construction of such trenches injure shade trees at present 
on the said land and shall keep the said lanc from becoming sewage 
sour to the detriment of the said land or the destruction of such 
trees, AND the Transferee COVENANTS with the Transferror that the 

. Transferee will when and so often as need be repair and inend any 
defeot or leakage in the said pipes eo as to prevent any nuisance 
arising therefrom and that should any nuisance arise from the said 
use of the said land by the Transferee the Trensferee shall take 
&11 steps neceasary to abate such nuisance an. to protect and hold 
harmless the traneferror in respect thereof or shall in tne alter- 
native cease to use the said land in manner aforesaid, 

AND Lt iS HuRRBY BMOLARED as follows: 

e
o
.
 

  

(a) The land subject to the burden of the lereintefore granted ease- 
ment of carrlage-way 1s the lend coloured blve on the said Pyan, 

(bv) The land subject to the burden of the other easements herein- 
before granted is the land coloured red on tne said Plan, 

4 ; (e) The land to which the benefit of both the said easements is 
ie appurtenant is the land hereby transferred, 

| 

(a) The said easements or any of them way at any time be released 
_ by the Transferee, 

(e) The persons by whom or with whose consent the said easements 
ov any of them may be varied or modified are tae Traneferee and 
the registered proprietors for the time belng of the said land 
ecloured blue on the said Plan insofar as the said easement of 
carrlage-way is concerned and the Transferce and tug*registered 
proprietors for the time being of th: land ccloured?red.on the 
said Plan insofar as the other easements are conoérned, 

. > y he Co wlead . 
   

  

     

* 

' woe we o~- 

        
7 : ve 

a r ae ¥ ae wane 

. Directors. 

Sécretary,
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Dad Niruxixival nny Shine xolk CLTY OF GREATER WOLLONGONG 
5 
  

Certificate of New Road or Subdivision 
. LOCAL GOVERNMENT ACT, 1919, SEC. 327, ORDINANCE No, 32, FORM 1, 
  

  

Certificate No. 98 
XHQUNOUXSMOMBERS, TOWN HALL 

WOLLONGONG 

14th Octoberj948 | 
  

APPLICANT 

- (Name), MESSRS. ALLAN ,. AGLEN & HEMSDEY 
(Surname First) 

(Addeess) A,P,A. Chambers, . 53 Martin Place, 

*. SYDNEY, 
OWNER > 

(Name), Joint Coal Board... 

(A dd ress)... sj ttintaneirietntanpniietes ets yonine agi © ¢ tt nnn mn nn iin 

- NEW ROAD (Particulais) 

  

OBRTIFICATE : 

ST hereby certify that the requirements of the Local Government Act 1919, (other than 

ifthe requirements for the registration of plans) have been complied with by the above-named 

; applicant in relation to the proposed... Sabdivision........._.. above described 
(insert New Road or Sub-div 

aud more particularly set out in the accompanying plan onciaoxtho,Geevaifseretcend marked 

“Plan approved by Council, Covered b by Council Clerk's Certificate No. 98 of 14/10/48’ 

WEMMALLES 
Deputy Town! Skier Clerk. 
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git   

I 

in stich morlgage. 

Dated at this 

Signed in my presence by 

who is personally known to -ne. 

CONSENT OF MORTGAGEE! 

"yelease and discharge the lund comprised in the within transfer from such morigage and all claims 
thereunder but without prejrdice to my vighls and remedies as regards the balance of the land comprised 

       
       
       

     

      

      

    
    
    

  

  

  
LODGED BY. 

      
  

   SYDNEY A Nanas 

morlgagee under Mortgage No, 

— 

{ This conseut should not 
De used when tae trans- 
fer is of the whole of 
the land affected by the 
Mortgage, 

day of 1g . an 
H “d 

Aorigagee. 
  

    
    
    
      

      

of Attorney registered No. 
just executed the within transfer.! 

Signed at the 

Signed in the presetuce of ~ ) 

j 
        
    

    

MEMORANDUM AS TO NON-REVOCATION OF POWER OF ATTORNEY. 

(To be stzned at the time of executing the within instrument.) 

Memorandum whereby the undersigned states that he has no notice of the revocation of the Power 
Miscellaneous Register under the authority of which he has 

j } Strike out unnecessary 
words. Add any other 
matter necessary to 
show that the power is 
effective, 

day of ' 19 : 

  

  

    
    
    
     
         
    

  

Appeared before ma at » the 
nine hundred and forty 

and declared that he personally knew 

signature of the sald 

FORM CF DECLARATION BY ATTESTING WITNESS. i 

signing the same, and whose signature thereto he has attested, and that the name purporting to be such 

that. he was of sound nund and freely and voluntarily signed the same. 

k May be made beloro 
either Registrar- 
Goneral, Deputy 
Registrar-General, a 
Notary Public, J.P., or 
Commissioner for 
AMidavite, difthe* 
Not required if the 

instrument itself be ‘ 2 
mado or acknowledged 
before one of these 
parties. 4 

day of , one thousand 
the altesting witness to thts, instrument 

i the person 

! ts own handwriting, and 

   

   
       er 
  

      

     

Acres. yoods. 
  

if 
Ww MEMORANDIM OF TRANSFER of 

perches. ' 

  
DOCUMENTS LODGED HEREWITH. 

Co be fied (ie by person lodging coating, 
  

Reg’d Props., M’t'gor, etc. 
  

      
-Natare. | ' No. 

  

Shire 
  Municipality    
  Parish L292: 

  

ECKL sect SO, 

Transferec. 

  

—
 

      

the 7" day of fe4 

at anbtes 

Particulars entored in Register Book, Vol. 7% 80 Fol! 

/Q o'clock in—the 

a
n
 
e
e
e
 

= 

| 

1949, 

      or 
ha! 4 
  

  

  

[nals Dato. 
    

Sent to Survey Branch...   

Received from Records...+ ‘   

Draft written... 

Draft examined... Neen 

  

  Magram prepared va. 

Diagram examined! 

Draft forwarded uu. 

Supt. of Engrossers 4... 

| Cancellation Clerk 

Vou 6035 
Diagram Fees... te 

  

L
E
A
V
E
 

T
H
E
S
E
 

S
P
A
C
E
S
 

F
O
R
 
D
E
P
A
R
T
M
E
N
T
A
L
 

U
S
E
.
 

        
      

      
    

      

  

       
Yor. 4 9 

  

Registrar-Gencral & 
7 Sar Gay wer Faby wou SZ - 

ae PROGRESS RECORD, fuer . SUL 

        Additional Folios tee                    

If the parties be resident without the State, but in any other part of the British Dominions, 
the instrument must be signed or acknowledged before the Registrar-General or Recorder of Titles 
of such Possession, or before any Judge, Notary Public, Justice of the Peace for New South Walos, _— 
oc Commissioner for taking affidavits [or New South Wales, or the Mayor or Chief Officer of any -, 
municipal or local government corporation of such part, or Justice of the Peaco for such part, or és 
the Governor, Government Resident, or Chid{ Sestetary of such part or such other person as the 
Chief Justico of New South Wales may appoint. 

Ifrogidant in the United Kingdom then befre the Mayor or Chief Officer of any corporation 
or a Notary Public, 

If regident at any foreign place, thon the parties should sign or acknowledge before a British | 
Ministor, Ambassador, Envoy, Minister Chargé d Affaires, Secretary of the Embassy or Legation, 

Congu!-Gereral, Consul, Vice-Consul, Acting-Consnl, Pro-Consul, or Consular Agent, who should 
affix his seal of office, or the attesting witness may make a declaration of the dus execution 
thereof before one af such persons (who should sien and affix his seal to such declaration), or such 
other person as the said Chief Justice may appoint, 
  

7 
The fees are :—Lodgment fee 12/6 {includes endorsement on first certificate), and 2/6 for 

each additibnal certificate included in the Transfe:, and £1 for every new Certificate of Title issuing 
upon a Transfor on sale for a consideration of nct more than £1,000, and {1 5s. for a new Cer- 
tifeate of Title Tn ovory other caso. Additional feas, however, may be necessary in cases 
involving more than a simple dingrnm or mere than alx folios of engrossing. 

Yenants in common must receive separate Cortificates. 
Yé part only of the land is transferred 9 new Certificate must isaue for that part, and the 

old Certificate will be retained in the Office, A new Certificate may be taken out for the residue 
if desirsd,“ . 

          
TT. Tess int, Govegeaent PRINTER. St GT   



CERTIFICATE ORDER SUMMARY

Transaction Details

Date: 22/06/2023 08:39

Order No. 80008090

Certificate No: 119171476

Your Reference: 3687853

Certificate Ordered: NSW LRS - Copy of Plan - Deposited Plan 363332

Available: Y

Size (KB): 147

Number of Pages: 1

Scan Date and Time: 07/03/2001 15:34

© Office of the Registrar-General 2023
Dye & Durham Property Pty Ltd an approved NSW Information Broker hereby certifies that the information contained in this document has been

provided electronically by the Registrar General in accordance with section 96B(2) of the Real Property Act 1900.



Req:R763910 /Doc:DP 0363332 P /Rev:07-Mar-2001 /NSW LRS /Pgs:ALL /Prt:22-Jun-2023 08:39 /Seq:1 of 1 

© Office of the Registrar-General /Sre:DyeDurham /Ref: 

ie a ’ 

D944459 = FPPFEBBBZ 
      

  

  

  

  

  

   

  

        
              

     

      

       
    

      

  

  

  

  

Plan Form #6 (for transters.leases,ctc.) We NEC PREPE G 

-Municipatity—of- oy i 
—Shire—of—— 

@ CONVERSION TABLE ADDED IN PLAN v 
DEPARTMENT OF LANDS. CITY OF GREATER, WOLLONGONG Bb 

DP_363332 of subdivision Of pal of the lind comprisad in Cert (Sina Pe Of Tithe: od 

FEET INCHES METRES LOlUme 280 POD 1% 4 
- * - 

8 oar Parish of Wonoaz County of Camden Zs 
/ 247 <= x 

3 3778 1,013 ; B&B S 
~ & 5 

é 21s 16324 oo 1. 56 a8 Scale /OO to an Inch. soo 3 : 

138 3y8 itoes . 100 Tg" et — 19e —2 22. J = = 
20 = to ; = s 
30 Stas Scale in Feet 4 : 
40 + 12,192 a 2 
415 3/4 124643 . = 56 9 7/8 17.320 A, : V4 
60 + 18,288 : 350 360 lo teak , 2g 

368 pores 9 1 “ntti bbllett hI 2 - s 
96 10 1/8 29,518 ae yates ° "Aap, ° 3 

135 1S Bae e ya thin, ¢ w# 8 
105 32,004 Q's “Nh, 3g aS) a = 
128 7 1/4 394199 . hf 0 a . 
232 70.866 “yp 3 A 3 
a en R “My ° C) g 
341 5 374 104.083 EASEMENT FO “Gy, Ma Dy 5 

gis 9.578 lessale DRAINAGE - DOGGGSA%/, ‘i $ a 269° 0600" BIS ad ay AC RD P sa ae ars 
eu i an: B aS e 

- y Bat iano) Pook, 
rau" (B) BLUE COLOUR Ro a el Z g 2 

cR) RED Sens g IRIVAP LSS) Ge G .8 fj 
RRE : ” toa S 4 = i y, 

ae) TRANS &) | 26,9." e6~' 9g 232 x Pere . 4 aS ny y 

of Fan EE ra) 3\ aor 

“4 wy t 

s & d Sal 

rey A 24 eet 

Ln 29g" 
9A Bir? Be WO = 

a A 2 
1 § 2 2. 

bar de a : Sy S =o 

Hy = 
* = > Ne G2222 | = 

3 & 
G sf | 

z §@,) ny Gl. a Q 
Ba SHG : NY ° ° AASRIAP 4, C 

2 kh & 2) 0 & 
= x9 88 ¥ on FRO Ql 

“ y Q pot 8 
8 88 

*8 SS 
0 50" ys ma: 

* 
Wire Yh. KS" 10i3: SS 

b, had 4g78_ ce oe : N i 

9 b =). 
8 > s\ 

WJ 
k J $ N: 

“oe N 9 S 

Sas ER Q =a) aS Sy | Py, 8 S Bs ay 
If 5 wtelerscle phal' big gasery ent be heed For Ma tra ge \ = ij wr 

_fpeses over the gz OL. Cras Sirewrr O67 CFS v7 2 wy) gs 
09 Paver er Wie Keg isl of ys aoe fem. Fo Arm oo ws y 

&
 

  

    

: ys ONCASTER ST }. OF fhe 2re7 12.97 (2fep. oe en” 5 5 ae QD JS N = 

“LAs tie: Lot Nas es Ave See q wy ° $ Ss ne SoG ah x Lop pep Gehl Shee sh BED RE opie > 
wre alse 0-18 raleaded Mart a igh? gf WayF Fo, es fe. Grek os ES 2: 
over hestria cl, Igri! shew} g0/l wide ott thas plgt both 19 Fagor SP \ 
ol ha Mat pthred Proprietors Frern tine fa tune (OF Wie 20a2 fi2B 1b porches al x 
Saw, Arr ath Olay 

° 
Sa 

f | George Harris Sacjerntl Doveraf Wollargonrg = * 

Approved hy Council and covered hy Council a Surveyor registered under the Surveyor's Act, 1929, do hereby solemnly and sincerely = N\ 
Clerks Certificate deciare (a) that all boundaries and measurements shown on this plan are correct, a 

Lo (b) that all survey marks found and relevant physical objects on or adjacent to the 2. 2 

Oo /& lo 48 boundaries are correctly represented, (c) that all physical objects indicated actually exist a 
ee abet. : .-dn the positions shown, (d) that the whole of the material facts in relation to the land s Q 

“fel i set are eorrectly represented, (e) that the survey represented in this plan has heen made 2 

in accordance with the Survey Practice Regulations, 19383 *(j—6eme (2) under my ~ 
tat , . : ce) 

supervision, the character and extent of which was as required by the Survey Practice ‘S 

Regulations, 1933, and was completed on pi B May. APGE....and the reference 

aoe : marks have been placed as shown hereon, 
Subscribed and declared before ine atrwossanGane 

i 

And 1 make this solemn declaration conscientiously believing the same to be true, and 
+ rH, 2 

this A# day of GAB ae. Qf ay virtue of the provisions of the Oaths Act, 190 

oe “Wistiog. of, hee . ‘ ; F ls (Signature). <7 4 LE bese 
: Surveyor registered under the Surveyors Act, 1929,° °— 

  

       
  

  

*Strike out elther (1) or (2). tlnsert date of Survey. . 7 5 “ 

. 3. Correct cannecton ts GIS oA. 
y . +. atherce Ff. see plan in QSI7TEES + shh7 pes. th ory fee  


